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GRIEF TEACHES THE STEADIEST MINDS TO WAVER.

other hand will say that there is no such transfer of effective
control.  The result would be that both the authorities will be levying
tax on the same transaction and substantiate their stand with 'to
err on revenue side'.  The litigation may reach finality after 2 or 3
decades and in the meanwhile both the departments would
coerce the person to shell down the taxes levied.  There will be no
solution to such practical problems in the statute.  The First
appellate authorities, who generally belong to the same
Department attempt to support the orders of their authorities.  The
question therefore always remains whether the transaction is
liable to Service Tax or VAT and is not easy to get quick answer

Ultimately consumer is the one who is going to bear all this burden,
he will end up paying more taxes than what is required to pay,
when both VAT & Service Tax are imposed on same transaction.
The Union and State Governments should awake and see that the
common man does not suffer with unnecessary dual tax burden.
To the contrary, one could make a good tax planning to minimize

his tax liability, for example the seller of software is a service
receiver too and it is advisable to levy service tax, so that he will
make a good savings.  The dealer supplying tangible goods for
use, if he is a trader in goods and taking input tax credit, it is
advisable to levy VAT on Supply of Goods for use.

In my view both the transactions by name "sale of software" and
"supply of tangible goods for use" should suffer Value Added Tax
only and not Service Tax. Every citizen of this country is aware
that total service tax collections are more than 50% of GDP of this
great nation; the Union Government should not be too greedy to
increase revenue. It is only a beginning that one Government is
encroaching other Government's jurisdiction, if the same is
permitted and continued, one cannot imagine the situation, as it is
rightly said 'history repeats', once again a taxation enquiry
commission may be required to sought out the issue.

To conclude, it is my wish that the GOODS should remain GOODS.

SEARCH AND SEIZURE UPDATE
by CA Hari Agarwal, FCA

1. Estimation of Cost of  construction - Without  pointing out
any specific defects in the books of accounts or rejecting
them , addition made by AO on account of construction on the
basis of report of DVO obtained under an invalid reference
was rightly deleted by CIT(A) observing that higher plinth area
was taken by DVO , that PWD rates should have been applied
against CPWD rates and that expenditure should have been
spread over the period of cost of construction consisting of
more than one year.

 -ITO vs. Agencies Rajasthan (P) Ltd. (JP 'A') 217.

2. Reference to DVO for estimation of cost of construction
- Assessment having already been completed by the AO,
commission issued by AO to DVO thereafter under s. 131(1)(d)
for valuation of property was invalid - Assessment had not
become final within the meaning of proviso to s. 142A as order
of  CIT(A) had been carried in appeal but this issue remained
only academic

- ITO vs. Agencies Rajasthan (P) Ltd. (JP 'A') 10 DTR 217
(2008) .

 3. Validity of protective assessment under s. 143-
Income which was assessed as undisclosed income for the
block period cannot be assessed even on protective basis in
regular assessments under s. 143 for those years -From the
plain reading of s. 158BA and Expln. (C) thereto, it is clear that
the assessment of undisclosed income relating to the block
period shall have to be made only in accordance with the
provisions of Chapter XIV-B which provide special procedure
for such assessment and that the total undisclosed income
relating to the block period which is assessed under the said
chapter shall not be included in the regular assessment of any
previous year included in the block period.

 COMMISSIONER OF INCOME TAX vs. WIPRO FINANCE

LTD.  (2008) 218 CTR (Kar) 105

4. Loose sheets:-Assessee doing business of develop

ment and sale of real properties, having disclosed the in
vestment in construction and receipt from sales in the returns
of income for relevant assessment years before the date of

search, no addition in the block assessment could be made
only on the basis of loose papers found during search not
containing any date-wise break-up of investment and receipts
without any corroborative evidence.

-Sonal Constructions vs. Dy.  CIT (Del 'E') 10 DTR 507
(2008).

5. Belated Return:- Income shown in the belated return after
the date of search is not undisclosed income.

-CIT vs. A .M .Mohan Babu (Mad) 235 (2008).

6. Undisclosed income - Once the assessee has paid ad

vance tax, income shown in the belated return filed after the
date of search is not undisclosed income.

-CIT vs. Smt. Shoba Ramalingam (Mad) 10 DTR 233 (2008).

7. Non-consideration of applicability of  s. 40A(3) - AO
having failed to consider cash purchases and applicability of
s. 40A(3) corresponding to undisclosed sales unearthed
during search and considered in block assessment , CIT was
justified in exercising revisional jurisdiction and directing the
AO to make good the lapse.

-Ranka Jewellers vs. Addl. CIT (Pune'A' ) 10 DTR 537
(2008).

8. Amount of consideration- In the absence of any material
on record to suggest that the assessee has received higher
amounts than the sale price shown in the books of accounts,
addition cannot be made in the proceedings under s. 158BC r/
w s. 158BD.

-Rushil Industries Ltd vs. Dy. CIT (Ahd 'D') 9 DTR 601
(2008).

9. Interest under ss. 234B and 234C-Chargeability-Adjust-
ment of seized cash - Assessee having requested the
Department to adjust the cash which was seized during the
search against his tax liability, the Department has to adjust
the seized amount towards the advance tax , etc .from the
date when it was seized.

-Sudhakar M. Shetty vs. Asstt. CIT (Mumbai 'J') 10 DTR
173 (2008).
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